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Where to draw the line:

Communications with
expert witnesses
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Anna Loparco and Lara J. Draper
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I

n recent years, there has been a rise in challenges in court against the admissibility
of expert reports. This trend has caused a chilling effect in communications with
experts to ensure that the metaphorical line with respect to the expert’s independence and impartiality is not crossed and resources are not wasted. This article reviews
the various issues raised in those challenges and provides a framework, clarification and
guidance for practitioners in Alberta with respect to maximizing an expert’s credibility
and ensuring the admissibility of his or her opinion in court.

I

mplied waiver of privilege over documents and materials provided to an expert
Upon admission of the expert’s evidence at trial
It is well established in Alberta law that, if an expert testifies as to his or her opinion
at trial, privilege is waived over the documents and other materials in the expert’s file,
where such materials formed the basis of the expert’s opinion or were reviewed in the
preparation of the opinion. These materials may include draft versions of the expert’s
opinion and instruction letters from counsel used in preparing that opinion.1 In Lamont
Health Care Centre v. Delnor Construction Ltd. (“Lamont”),2 Justice Macklin of the Alberta
Court of Queen’s Bench, when deciding that an engineering expert retained by the defendant was required to produce his working file (including statements of witnesses and
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CRIMINAL ADVOCACY

After Jordan:
The fate of the speedy trial and prospects for systemic reform

Matthew R. Gourlay

O

n July 27, 1843, Captain Thomas
Kinnear and his housekeeper,
Nancy Montgomery, were murdered at Kinnear’s farm in Richmond Hill,
Ontario. Servants Grace Marks and James
McDermott were arrested for the murders
and, in early November of that year, put
on trial. Convicted after a trial lasting two
days, McDermott was hanged on November 21, less than four months after the killing. (Marks spent much of the rest of her
life in the Kingston Penitentiary.) Margaret
Atwood wrote a fascinating novel based
on these events and their aftermath.1
In 2008, Barrett Richard Jordan was
charged with drug trafficking. His trial did
not conclude until February 2013. It took another three and a half years for the Supreme
Court of Canada to conclude that his trial had
taken too long. Unless Samuel Beckett is restored to life, there will be no novel written
about any of this.2
Between these two extremes, surely there
is a happy medium to which the Canadian
justice system in 2017 can aspire, and maybe even achieve.
In R. v. Jordan, decided last July, a majority
of the Supreme Court decided to do what it
could about this reality.3 It took direct aim
at the “culture of delay” that in its view had
taken hold of the system. The Jordan decision established “presumptive ceilings”
beyond which delay will be unreasonable
and require a stay of proceedings absent a
showing of exceptional circumstances. As
cases are stayed and various policy changes
are proposed, we are only now beginning
to understand the implications of this jurisprudential shift. The court’s follow-up decision in Cody, released this June, confirmed
that the court is not backing down; all of us
in the system are going to have to adjust to
this new reality.
22
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As I’ll explain, I think Jordan has been a
force for good insofar as it has shaken policymakers out of complacency and spurred
some productive debate about systemic reform. I’m less sanguine about Jordan’s status as sensible judicial doctrine, however.
Lower courts, and probably the Supreme
Court itself eventually, will have to figure
out how to deal with the unanswered questions that lie in between Jordan’s ostensibly
bright lines. More importantly, policymakers are going to have to think creatively
about what the criminal justice system can
and should be engineered to achieve within these newly imposed constraints. But
that is mainly good news, in my opinion.
As I’ll explain, I see it as an opportunity to
go beyond procedural tinkering and define
what we really want and need the criminal
law to do. And we need to go about that
task with an awareness that a “speedy trial” is a means to an end – namely, a fair and
accurate disposition of a charge – and not
an end in itself.
What does section 11(b) require?
As the first example cited above suggests,
delay in criminal justice is not in itself a
bad thing. Striking while the iron is hot is
not a recipe for measured and disinterested justice. I think it’s safe to say that, historically, speedy trials have exacted a much
greater toll on accused persons – especially
innocent ones – than have postponed and
protracted trials. But in modern Canada,
nobody is at risk of being tried and sentenced before the ink is dry on the indictment. Barrett Jordan’s case may have been a
bit extreme, but multi-year delays to trial in
superior courts are very much the norm. A
quarter century after the Supreme Court’s
landmark decision in Askov4 – which led
to 50,000 charges being stayed in Ontario

alone – lengthy delays remain common. This
reality has long rankled many lawyers who
had increasingly come to see section 11(b) as
a largely toothless remedy against delay.
Constitutional provisions come in two
varieties. Some – a minority – are specific,
leaving relatively little room for judicial
elaboration. Section 11(f) provides a right
to a jury trial “where the maximum punishment for the offence is imprisonment for
five years or a more severe punishment.”
This is pretty clear.5 Most other provisions,
like the section 8 guarantee against “unreasonable” search and seizure and the
section 7 affirmation of “fundamental justice,” trade in majestic generalities, leaving it
up to the courts to put meat on the bones.
Usually the courts do this in common-law
fashion, elaborating principles and guidelines that constrain judicial discretion to a
modest degree but leave the precise dividing line between the constitutional and unconstitutional to be settled on the facts and
equities of the individual case.
Section 11(b), which guarantees trial within a “reasonable” time, was for obvious reasons almost universally understood to be a
provision of this latter variety. It was hardly necessary to defend the proposition that
permissible delay varied with the nature of
the case. A particular amount of delay might
be perfectly reasonable for a large-scale drug
conspiracy case but totally excessive for an
impaired driving charge.
Early on, the Supreme Court made two
crucial doctrinal decisions: first, that a stay of
proceedings was the only appropriate remedy for unreasonable delay;6 and second, that
unreasonableness should be assessed on an
open-ended four-factor test borrowed from
the United States. Early cases like Smith7 and
Askov adopted a four-factor test (with a number of sub-factors) to provide a modicum of

structure to the analysis. Quantitative guidelines of tolerable institutional delay were developed, leading to a post-Askov avalanche of
stays. Attempting to mitigate the damage, Morin8 stressed that these
guidelines were not limitation periods or fixed ceilings, inaugurating the highly fact-dependent and prejudice-focused approach that
held sway until Jordan.
The Jordan majority, led by Justice Moldaver, decided that the
flexible Morin approach had contributed to a “culture of delay and
complacency towards it.”9 The application of Morin was unpredictable and subjective. Lack of actual prejudice to the accused was
routinely used to justify delays that were objectively astronomical.
Section 11(b) arguments were dominated by retrospective quibbling over which side was responsible for each period of delay.
Litigation over delay had become, ironically, a source of over-complexity and delay in itself. In the majority’s view, the section 11(b)
doctrine had become part of the problem; the judges therefore
took it upon themselves to offer a radical new solution.
The majority’s gambit, of course, was the creation of new numerical ceilings beyond which delay would be presumptively unreasonable: 18 months from charge to end of trial in provincial court, 30
months for trial in superior court.10 Micro-counting and prejudice
are now out the window. If the net delay – total delay minus any
delay caused or waived by the defence – exceeds the ceiling, it’s up
to the Crown to justify it based on exceptional circumstances.11
It’s worth pausing to consider how unusual a move this was in
terms of constitutional doctrine. Reading a bright-line rule into an
open-ended constitutional guarantee is generally embarrassing for
courts. It highlights their legislative role, undermining the notion
that they are just “interpreting” the constitution and administering

neutral justice on the facts of a given case.12 It’s also inescapably
arbitrary. Choosing round numbers like 30 months and 18 months
reduces the appearance but not the reality of arbitrariness.13
While there is some virtue in the candour with which the Jordan
majority embraced its inevitably legislative role, it seems to me that
their approach also highlights the difficulties that can arise when the
court goes too far in that direction. The majority assures us that it
reached its conclusion by “conduct[ing] a qualitative review of nearly
every reported section 11(b) appellate decision from the past 10 years,
and many decisions from trial courts.” They didn’t show their work,
however, so we have little idea what this review entailed.
More importantly, why should we expect some notional average of delay across all cases to yield a meaningful assessment of
reasonableness in any particular case? I know of no reason why
a one-witness sexual assault case should be expected to take the
same amount of time from charge to verdict as a multi-accused
drug conspiracy or financial fraud. To state the obvious, some
cases are vastly more complex than others. Some cases require
counsel to digest thousands upon thousands of pages of disclosure to understand a complex series of commercial transactions.
Others turn almost entirely on a 25-minute videotaped statement
of a sexual assault complainant. Just as importantly, cases vary
greatly in their time-sensitivity – from the perspective of the accused, the victim and the public at large. Cases where the accused
is in custody, or where the key witnesses are very young or very
old, are examples of where a speedy trial is a particularly pressing objective. A document-heavy case where the accused is on a
non-restrictive form of release may require less urgency from both
the prosecution and defence perspectives. Any system, no matter
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M

ore than 20 years ago, the Supreme Court of Canada wrote its landmark
decision on the relationship between publication bans and freedom of expression, CBC v. Dagenais (“Dagenais.”)1 The case is best known for setting
out the test for a discretionary publication ban (later tweaked to become the “Dagenais/
Mentuck test”). In doing so, the Supreme Court recognized and wove deeply into the
fabric of the common law the relationship between such bans, the media, the open court
principle and the freedom of expression protected in section 2(b) of the Canadian Charter
of Rights and Freedoms. That relationship has been explained by the Supreme Court:
[Section] 2(b) protects the freedom of the press to comment on the courts as an
essential aspect of our democratic society. It thereby guarantees the further freedom
of members of the public to develop and to put forward informed opinions about
the courts. As a vehicle through which information pertaining to these courts is
transmitted, the press must be guaranteed access to the courts in order to gather
information. … [M]easures that prevent the media from gathering that information,
and from disseminating it to the public, restrict the freedom of the press.2
Most relevant for this article, Dagenais confirmed that the media should be given standing, if sought, to respond to requests for non-publication orders. Notice is integral to
the media’s ability to participate and make submissions in support of the open court
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The unsettling truth about settling:
Part II
The Honourable Joseph W. Quinn
Portions of this article formed the basis of an oral presentation by the Honourable Joseph W. Quinn, Superior Court of Justice (retired),
at the annual general meeting of the Canadian Defence Lawyers Association in Toronto on June 8, 2017. The article is a sequel to
“The unsettling truth about settling” (Advocates’ Journal, Winter 2016).

O

nce upon a time, in a Kingdom
far away, I was a lawyer. I recall
that 99 percent of my professional
headaches were caused by fewer than 5
percent of my files. A friend of mine referred
to those problem files as “movers.” He would
stack them on a corner of his desk and, every
week or so, move them to a different corner.
Even today, when I am asked what it takes to
be a trial lawyer, I reply, “A big desk with as
many corners as possible.”
Is there anything more satisfying than
settling a problem file without a trial and
being paid a nice fee for doing so? What
about taking some of those files to trial and
getting a successful result? Realistically, if
you are light on courtroom experience, a
trial is unlikely to happen.
Are you content being a trial lawyer who
does not do trials? Really? If, on a golf
course, you hit every green in regulation
figures but then pick up your ball and
walk to the next tee because you do not
know how to putt, are you still a golfer?
Just asking.

W

ithering heights
Advocacy skills are withering
because trials (in particular, civil
trials) are an endangered species headed
for the Canadian Museum of History. Even
worse, those skills are not being developed in
the first instance. There is nothing to wither.
How many lawyers can expect to match
the trial experience of, say, Francis L. Wellman
(1854–1942), a New York attorney who, it
is estimated, examined or cross-examined
15,000 witnesses during his courtroom
career? If one were to arbitrarily assume an
average of 10 witnesses per trial, it would
mean Wellman participated in 1,500 trials.
Raise your hand if you are on track to reach
that number.
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T

he urological connection
One lawyer I knew was well on his
way to Wellman numbers.
Peter Kormos was called to the Ontario
bar in 1980. He quickly developed a large
criminal practice in the Niagara area. Peter was an avowed anarchist. In keeping
with that trait, he took all his cases to trial.
Every one. His goal was to create chaos in
the courts by tying up the Crown’s office
with cascading trials. Peter did not sleep
much and, for him, cigarettes were a food
group. Thus, he was able to juggle trials in
circumstances where others would require
an intravenous drip.
His try-them-all approach likely would
not work in a civil practice, where there are
incessant interlocutory proceedings and
often crushing disbursements. But it is quite
possible in a criminal practice,1 which in
general is not as labour intensive and lends
itself to a freewheeling, shoot-from-the-lip
approach where the task is not so much
to prove your case but to find a crack in the
opposing case.
Fortunately, for the Crown, in 1988 Peter
was elected to the provincial parliament as
a member of the Ontario New Democratic
Party. From 1988 until his retirement from
politics in 2011 (a period during which he
never lost an election), Peter brought that
same talent for courtroom chaos to the halls
of government. He died in 2013 at the age
of 60, proving that anarchy is destructive
on more than one level.
It takes a certain personality to try all
one’s cases. Who does such a thing? We are
given a hint by former Premier Bob Rae.
With mixed feelings about doing so, Mr.
Rae appointed Peter as Ontario minister
of consumer and commercial relations when
the NDP came to power in 1990. In his book,
From Protest to Power: Personal Reflections on

a Life in Politics, Rae wrote: “It was better to
have [Peter] inside the tent pissing out than
outside the tent pissing in. The problem was
that he ended up inside the tent pissing in.”2
So, now we know the magical combination
needed to produce a try-them-all counsel: an
anarchist with a urological disorder.3
Although you probably need not worry
about whether you try too many cases, there
is room for concern about whether you settle
too many cases. I am particularly interested
in why you settle and the influence of pretrial conferences in the settlement process.

T

he education imperative
Counsel must always be aware
of the need to educate their judge.
This is particularly important on a pre-trial
conference. At trial, you might have several
weeks during which you will be able to
educate your judge on the legal principles
relevant to your case. However, on a pre-trial,
neither you nor the judge has the luxury of
time. A judge could have six or more civil
pre-trials in one day; and you are restricted
to what you can fold into a pre-trial brief.
Educating your judge over the course of a
multi-week trial is one thing, but having to do
so within the confines of a pre-trial conference
is almost impossible unless your case is
blessed with one or two very narrow issues
(and, then, only if those issues fall within an
area of the law for which the pre-trial judge
has some expertise).
I was a generalist judge sitting in a generalist court, which meant that, as each
year passed, I knew less and less about
more and more until I reached the point
where I knew very little about an awful lot.
When you have a case privately mediated,
you properly pick a mediator with the appropriate knowledge of the law for your case.
Would you ask a family lawyer or a corporate

lawyer to mediate a motor vehicle claim? What about a judge with
the same pedigree? Welcome to your pre-trial. Enjoy.4
In 2000, I received a letter in circumstances that cannot be
conveniently summarized here. It was from the Honourable Mr.
Justice Alvin Rosenberg. He died in 2013 at the age of 87. He was
appointed to the Trial Division of the High Court in 1983. As you
know, that was a circuiting court and, at one point, he was sent
out from Toronto to preside at a murder trial in Napanee. Three
prisoners, serving sentences in Millhaven, were accused of killing
a third inmate with a baseball bat. Justice Rosenberg gave this
background in his letter:
When the preparations were made for the hearing it became
obvious that there were real dangers involved in that the alleged
murders were the result of an Anglophone–Francophone
confrontation in Millhaven. There was concern that the
Francophones would attempt to [avenge] the murder of their
leader by having outside friends assassinate the accused. There
was also concern that friends of the accused would attempt
to help them escape while they were being transferred to the
courthouse in Napanee. The result was that the prisoners were
brought to the courthouse in a snow plough which it was felt
could break through any barrier that was erected to try to stop
the safe transport of the prisoners to the courthouse. There
were helicopters hovering overhead and guard dogs used to
assist in escorting the prisoners.
Almost every complication that can arise in such a criminal
case arose in this trial, from the selection of the very first juror
until the verdict and sentencing.
With that background, let me add three facts to the story: (1) Justice

Rosenberg had been appointed to the bench only several weeks
before the trial; (2) he had not previously been part of, or witnessed,
a criminal trial; and (3) he had never even been present at the
selection of a criminal jury.
To complete the picture that I am attempting to paint, the letter
from Justice Rosenberg continued:
I had been advised when I was appointed that all of the
members of the High Court and the Court of Appeal were
ready to assist whenever a problem arose. I took advantage of
this situation and was in touch with John Brooke of the Court
of Appeal almost hourly for advice [Justice Brooke sat on the
Court of Appeal from 1969 until 1999]. My calls were frequent,
even to his home when he was not in court. I once received a
message from John while I was on the bench advising me that
he was going out to the supermarket for an hour or so and
that if I had a problem that arose while he was out, to stall for
a while as he would be back shortly.
And you probably thought that the only reason for frequent
short adjournments in a trial was a weak judicial bladder. Well,
now you have a second working hypothesis: Your judge is seeking
advice. On a regular basis judges preside over trials and pre-trials
covering areas of the law in which they are less knowledgeable
than counsel.
Surely the minimum requirement for an efficient and dependable
legal system is to have judges who know at least as much law as the
lawyers who appear before them. Those unfamiliar with our courts
would be shocked to learn how often this minimum requirement
is not met. In the Superior Court of Justice, this requirement, in
my opinion, is consistently satisfied only in four instances: (1) the
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If we can’t trust
witnesses, can we
trust trials?

Matthew Milne-Smith

T

rials are overrated.
Heresy, I know – particularly so when appearing in The Advocates’ Journal. But
hear me out.
A growing body of scientific research indicates that human beings are not very good lie
detectors. Drawing on this research, Paul Fruitman persuasively argued in the Summer
2017 issue of this Journal that “[o]ur system trusts that witnesses who testify credibly and
confidently are telling the truth. It appears that trust is misplaced.”
Nor is this problem limited to intentionally untruthful witnesses. Even well-intentioned witnesses who take seriously their oath or affirmation to tell the truth fall prey to
reconstructing the past to fit their desired narrative. Every counsel can certainly recall the
client or witness who forcefully and credibly insists on a particular version of events, only
to be contradicted by contemporaneous documents or physical evidence.
It is difficult to overstate the significance of this problem for our adversarial system of
justice, founded as it is on parties leading oral evidence from witnesses, and triers of fact
making assessments of credibility based on that evidence. If cases can turn on credibility
assessments, and human beings’ ability to assess credibility is poor, what does that say
about the quality of justice? Unless triers of fact have an innate or acquired ability to assess
credibility that far exceeds that of the population at large, the implications are troubling.
There is, of course, an alternative means of adjudicating civil disputes on their merits:
summary judgment. Traditionally, the bench and bar have been extremely reluctant to decide cases by way of summary judgment, wary of denying litigants their proverbial day
in court. Summary judgment was perceived as a less desirable form of justice reserved for
cases so obvious that a proper trial was unnecessary. Trials were necessary for anything
but the easiest cases. However, if trials are in fact overrated as a means of determining the
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Encouraging voluntary provision of impressions,
explanations and interpretation of events
Alexander M. Gay and Kenneth Jull
The views expressed in this article are those of the authors and do not necessarily represent those of Mr. Gay’s employer, the
Department of Justice, or those of Gardiner Roberts, where Mr. Jull is counsel, or those of the Competition Bureau, where Mr. Jull
is presently on an interchange.

I

n this article, we propose a dichotomous approach to privilege in internal
investigations by a corporation. The
proposed dichotomy respects the division between factual evidence versus impressions,
explanations or interpretation of events.
If the company chooses to reveal the results of the internal investigation to the authorities, it may benefit from this disclosure
by way of a deferred prosecution agreement
in the United States, or a reduced sentence in
Canada. The government benefits from the
resources spent by the corporation on the
investigation, which saves the government
money. In some cases in the “zone of non-discovery,” the government benefits from discovery of the event itself. For this process
to work, it is essential that the investigation
be thorough and that it explore the causes
of non-compliance and alternative versions
or explanations for it. Privilege allows for
a comprehensive and objective investigation.
When serious non-compliance or violations of the law are discovered internally, the
simple fact is that the reason for the violation
is often not that simple. There are often complex reasons and potential alternative views
of the reasons for the non-compliance or even
debate about the legalities of the issue. To take
a hypothetical example, suppose the expenditure of $5 million for a capital project is a
smokescreen for a bribe to a foreign public official. It is easy to see this is an illegal act. What
may be unclear is whether senior officers in
the organization were aware it was a disguised bribe, or whether they were unaware
of a scheme to hide the bribe by those within the organization who created the scheme.
Complex levels of analysis are required to
determine corporate criminal liability and
to determine whether senior officers may
40
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have failed in their due diligence by missing red flags. Moreover, timeline analysis
is important to evaluate when senior officers
became aware of the non-compliance and
what steps they took and when.
Our proposed approach would take a
broad view of privilege as covering the impressions, explanations or interpretation of
events by individuals interviewed in internal
investigations by legal counsel.
We recognize that privilege claims may be
overbroad. Document review by junior lawyers who have little experience may result in
overbroad claims, as younger lawyers may err
on the side of caution by claiming privilege.
In some rare cases, corporations may attempt
to hide embarrassing documents or emails by
claiming litigation privilege or attempting to
cloak them with solicitor– client privilege by
copying counsel routinely. Accordingly, our
proposed approach would take a much stricter stance in evaluating claims of privilege associated with factual evidence and documentary evidence, including emails.
In our view, the mechanism of a third-party referee to assess the records, who would
then report to the court, is a good hybrid
solution that balances the values underlying
privilege but at the same time ensures that
claims for privilege are not overbroad or not
substantiated by the proper legal tests.

C

anadian cases on privilege in
internal investigations: Grey areas
The Alberta Court of Queen’s
Bench ruled in Alberta v. Suncor Energy
Inc. (Suncor) that an internal investigation into a workplace accident was privileged, and thus protected from disclosure.
The court found that, notwithstanding
an Alberta Occupational Health and Safety

Act (OHSA) requirement to carry out an
investigation and prepare a report, certain
information and records created or collected during the investigation were protected
by litigation and legal advice privilege.
In Suncor, an employee was killed in a
workplace accident. On the day of the accident, Suncor reported the incident under
the OHSA. It also began an internal investigation under the direction of in-house
counsel. Occupational Health and Safety
(OHS) staff also conducted an investigation,
during which they collected records and
interviewed approximately 15 witnesses.
Under the OHSA, Suncor itself had a statutory obligation to “carry out an investigation
into the circumstances surrounding” the accident and prepare a report outlining these
circumstances and the “corrective action, if
any, undertaken to prevent a recurrence.”
Notwithstanding the furnishing of the report
to OHS and the provision of the names of all
persons interviewed as well as those making
up Suncor’s internal investigation team, OHS
demanded additional records from Suncor,
including copies of witness statements and
records taken or collected by Suncor’s investigative team. Suncor refused, citing litigation
and legal advice privilege.
The court held that Suncor could assert that
the “dominant purpose” for the collection of
information was to prepare for litigation, stating at paragraphs 45–46:
[A]lthough Suncor has a statutory obligation under the OHS Act to conduct
an investigation and prepare a report
on the Accident for the Ministry/OHS,
that obligation does not foreclose or
preclude Suncor’s entitlement to litigation
privilege for all purposes, particularly
if the evidence demonstrates that
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Suncor had taken deliberate steps to cloak documents and
information collected in the process of the investigation with
the garb of privilege in anticipation or contemplation of litigation.
Denying Suncor its entitlement to claim litigation privilege
over information created and/or collected during an investigation, because of an overlapping statutory obligation to investigate and report, would prejudice Suncor’s right to defend
itself against any potential civil actions, criminal prosecutions or
regulatory claims. That result would defeat the policy justification and purpose of the law in relation to litigation privilege. …
[Italics in original.]
With respect to legal advice privilege, the court found that Suncor
demonstrated it sought and received legal advice from internal and
external counsel. In considering whether the specific records over
which Suncor asserted litigation and legal advice privilege were in
fact protected, given the volume of records at issue, the court ordered
Queen’s Bench case management counsel to act as a referee in assessing the records. The court would then consider the referee’s recommendations in finally adjudicating on the records.
In our view, the mechanism of a third-party referee to assess the
records, who would then report to the court, is a good hybrid solution
that balances the values underlying privilege but at the same time ensures that claims for privilege are not overbroad or not substantiated
by the proper legal tests. Law firms will typically assign more junior
lawyers to perform document review and claims of privilege, with
elevation to senior lawyers only at later stages. The process of review
by a court ensures that the proper legal tests are being applied in a
transparent manner.
Commentators have argued that Suncor broadens and strengthens the ability of companies to keep internal investigations privileged, even in the face of a statutorily mandated investigation.

On July 4, 2017, the Alberta Court of Appeal upheld the privilege
found in Suncor and endorsed the mechanism of a referee, but
required a more detailed document by document analysis and review:
The chambers judge erred in finding that the dominant purpose
of the internal investigation was in contemplation of litigation
and therefore every document “created and/or collected” during
the investigation is clothed with legal privilege. Suncor cannot,
simply by having legal counsel declare that an investigation has
commenced, throw a blanket over all materials “created and/or
collected during the internal investigation” so as to clothe them
with solicitor-client or litigation privilege. Where a workplace
accident has occurred, and the employer has statutory duties
under sections 18 and 19 of the OHSA and simultaneously undertakes an internal investigation, claiming legal privilege over
all materials derived as part of that investigation, an inquiry is
properly directed to a referee under Rule 6.45 to determine the
dominant purpose for the creation of each document or bundle
of like documents in order to assess the claims of legal privilege.
Moreover, the Court of Appeal required that Suncor must independently distinguish the nature of the legal privilege claimed,
and the evidentiary basis for the claim, and granted Alberta the
right to make submissions before the referee.
A quick review of Canadian cases reveals a balancing test applied
to individual fact situations. Canadian courts have been reluctant to
recognize a self-audit privilege. With respect to solicitor–client advice
in the context of business decisions, the Canadian courts have developed a balancing test as set out in Pritchard.1 Each case is of course
factually driven, but in some cases Canadian courts have protected
lawyers’ interview notes as created for the dominant purpose of anticipated criminal litigation, such as reviewed in the Dunn case.2 The Ontario Court of Appeal reaffirmed the importance of solicitor–client
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